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Opi ni on by Rogers, Adm nistrative Trademark Judge:

Asahi/ Arerica, Inc. filed an application to register
the mark AF SERI ES for goods identified as "backwashabl e
i ndustrial filtration nmachine for renoving suspended solids

nl

fromcorrosive |iquids. The application includes a

di sclaimer of SERIES apart fromthe mark as a whol e.

! Serial No. 75/242,352, as anended to International O ass 11,
filed February 13, 1997, and based on applicant’s claimof a bona
fide intention to use the mark in comerce.
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The Trademark Exam ning Attorney made final a refusal
of registration under Section 2(d) of the Trademark Act, 15
U S. C 1052(d). The basis for the refusal is that AF, in
stylized form has already been registered for "air and
liquid filtration units for the industrial market,"” so that
I f applicant’s mark is used on or in connection with its
identified goods, it would be likely to cause confusion or
m stake, or to deceive.? The mark in the cited registration

appears bel ow.

Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs and presented oral
argunments during a hearing. W affirmthe refusal of

regi stration

2 Registration No. 1,787,452, issued August 10, 1993, to Absolute
Filtration, Inc. The registration includes a description of the
mar k which states: "The nark consists of the letters "TA&F in
a stylized design.” According to Ofice records, a conbined
Section 8 affidavit and Section 15 affidavit was filed with the
Post Regi stration Branch on Cctober 23, 1998, although the

conmbi ned affidavit does not appear to have been acted upon
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Qur determ nation under Section 2(d) is based on
anal ysis of all of the probative facts in evidence that are
rel evant to factors bearing on the |ikelihood of confusion

issue. See Inre E.I. du Pont de Nenours and Co., 476 F.2d

1357, 177 USPQ 563 (CCPA 1973). In the analysis of that
Issue in this case, key considerations are the simlarities
of the marks and the rel atedness of the goods. Federated

Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192

USPQ 24, 29 (CCPA 1976).

The Exam ning Attorney argues that, because the goods
in the cited registration are described in broad terns, the
description nust be read to enconpass the nore specifically
i dentified goods in applicant’s application. Applicant has
not di sputed the argunent and we find the Exam ning
Attorney’s conclusion on this point to be correct. W
turn, then, to a conparison of the marks.?

Qur inquiry focuses on whether applicant’s mark and

the registered mark, when viewed in their entireties, are

3 In conmparing registrant’s mark to applicant’s mark, we note
that applicant and the Exani ning Attorney do not agree on the
particul ar el enents conprising registrant’s mark. The mark is
variously described as "A-anpersand-F" or "A-plus-sign-F'. Wile
we do not dispute that a consuner viewing registrant’s mark could
perceive either an anpersand or a plus sign, we do not believe
either synbol to be readily apparent. Nor do we find the mark
description in the registration as clearly intended to establish
that an anpersand is an elenment in the mark. Thus, for our

pur poses, when we conpare registrant’s and applicant’s marks we
conpare a stylized "AF" mark with a typed "AF SERI ES' nark.
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simlar in terns of appearance, sound, connotation and
comercial inpression. The test is not whether applicant’s
mar k can be distinguished fromregistrant’s nmark when

subj ected to a side-by-side conparison but, rather, whether
the marks are sufficiently simlar in terns of their

overall commercial inpression that confusion as to the
source of the goods offered under the respective narks is
likely to result. The focus is on the recollection of the
aver age purchaser of the goods, who normally retains a
general rather than a specific inpression of trademarks.

See Sealed Air Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB

1975). Moreover, we nust consider the fallibility of human

menory over tinme. See In re Micky Duck Mustard Co. Inc., 6

USPQ2d 1467, 1468 (TTAB 1988). See al so G andpa Pidgeon’s

of Mssouri, Inc. v. Borgsmller, dba Gandpa John's Store,

177 USPQ 573, 574 (CCPA 1973) (purchasers of retai
services "do not engage in trademark dissection” they
"merely recollect"” marks).

The dom nant portion of applicant’s mark is identical
to the stylized letters conprising registrant’s entire
mark. In applicant’s mark, SERIES is disclainmed. Wile
di sclaimed matter nust still be considered when nmarks are

conpared, "Series" is the subject of a disclainer because
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it is descriptive in relation to applicant’s goods? and is,
therefore, less significant or dom nant. See Tektroni X,

Inc. v. Daktronics, Inc., 534 F.2d 915, 189 USPQ 693 ( CCPA)

1976). As a result, the AF portion of applicant’s mark,
whi ch appears arbitrary in relation to the goods, is the
dom nant feature in determ ning the comercial inpression
created by the mark. It is well settled that, when
conparing marks it is proper to give nore weight to the
dom nant feature or element of a mark conprising nmultiple

features or elenents. See In re National Data Corp., 753

F.2d 1056, 224 USPQ 749 (Fed. GCir. 1985).

Applicant argues that registrant’s mark is not an "AF"
mark, but a visual mark with no ready pronunciation. The
Exam ning Attorney, in contrast, argues that the mark woul d
readily be perceived as consisting primarily of the letters
"A" and "F".

In support of its position, applicant notes that the
Trademar k Manual of Exam ning Procedure [TMEP], in Section
808.03(a), inforns exam ning attorneys that it is not
necessary to require a description of a mark when the mark
i s conposed of "easily recogni zed" letters, but that a

description should be required when the letters in a

“ Material submtted by applicant reveals that it markets a w de
array or "series" of its goods.
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conposite mark would be "difficult to ascertain".

Applicant concludes therefrom (in view of the instructions
in the TMEP, and the existence of a mark description in the
cited registration) that the exam ning attorney who
required the registrant to include the description nust
have viewed the mark "as bei ng conposed of unascertai nable
conponent letters”; and further that the registrant

acqui esced in this view by agreeing to the exam ner’s
anmendnent whi ch entered the description.

Applicant’s argunment that the mark woul d not be
readily viewed by consuners as including the letters "A"
and "F" does not convince us. The TMEP section relied on
by applicant in partial support of the argunment explains
that the reason for including a description of a mark is to
ensure proper catal oguing or indexing of the mark in the
Trademar k Search Library and automated search system The
exanm ning attorney who reviewed the registrant’s
application nmay have readily viewed the mark as including
the letters "A" and "F' but may have required the
description solely to ensure proper placenent of the mark
in the search library and search system |In any event, the
mental process of the exam ning attorney who handl ed
regi strant’s application cannot be determ ned and, even if

it could be, would not be binding on our assessnent of
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registrant’s mark. W believe that the majority of those
seeing registrant’s mark would view the mark (as used in
comerce) as containing the stylized letters "A" and "F"
wi t hout need of a mark description or other key. W agree
with the argunment by the Exam ning Attorney in this case,
that consuners faced with registrant’s mark woul d have no
ot her reasonabl e neans of characterizing and renenberi ng
the mark other than as "AF." W bel i eve consuners woul d
enpl oy this neans because, while designs may be visually
menor abl e, words and letters are nore easily articul ated
and used to call for goods or services through oral or
witten conmunication

Wiile the respective marks are different in
appear ance®, when verbalized the dom nant el enent of
applicant’s nmark is the sanme as registrant’s nmark. Finally
the connotation of the marks is the sane. Since the marks
are or will be used for goods that, for our analysis, are
simlar, and the marks are very simlar but for their
di spl ay, confusion anong consuners is |ikely.

We are not persuaded otherw se by applicant’s argunent
that if its mark is registered, protection of that mark

woul d extend only to the letters and not to presentation of

> Though applicant’s application is based on intent-to-use, it
has filed sales literature showing how it uses its mark.
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the letters in a format "where the terns are not
discernible,” as in registrant’s mark. Applicant’s inplied
conclusion for this argunent is that it should not be
considered at all likely to present its mark in a form
simlar to registrant’s. As noted, we do not view
registrant’s mark as a purely visual mark wherein the

i ndi vidual |etters would be unrecogni zable. Mbreover, as
noted by the Exam ning Attorney, applicant has not limted
itself to a particular formof lettering or stylization and
we must consider the possibility that applicant could
readi | y adopt any nunber of forns that m ght be visually
simlar to that enployed by registrant. See Sunnen

Products Co. v. Sunex International Inc., 1 USPQRd 1744,

1747 (TTAB 1987), citing Kinberly-Cark Corp. v. H Douglas

Enterprises, 774 F.2d 1144, 227 USPQ 541, 543 (Fed. Cir.

1985) ("[Applicant] seeks to register its mark w thout any
special formof lettering or associated design. Therefore,
a necessary premse in our evaluation of the registrability
of applicant's mark is that the mark ... may be displayed in
any form or style of lettering, or in any color, including
the identical form, style or color used by [registrant].").

Finally, even if we were to assume that applicant
would present its mark somewhat differently from

registrant's, the degree of similarity between the marks
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that is required to support a finding of |ikelihood of
confusion when the goods are, as in this case, legally
identical, is not as great as when there are differences in

the goods. See Century 21 Real Estate Corp. v. Century

Life of Anerica, 970 F.2d 874, 23 USPQ2d 1698, 1700 (Fed.

Cr. 1992).

W al so are not persuaded by applicant’s argunent that
confusion is not likely because registrant’s mark is so
highly stylized that consuners would have to | ook to
regi strant’ s nane before they would perceive the letters in
registrant’s mark and, having done so, would be able to
di stingui sh between registrant and applicant. Even if we
assune that consunmers would nmake this association between
registrant’s mark and regi strant’s name, those consuners,
when subsequently confronted with applicant’s mark, m ght
readily draw an association with registrant. Applicant’s
mar k does not include its conmpany nane and, according to
applicant’s own argunment, it would not present its mark in
a format wherein the letters AF would be so unrecogni zabl e
t hat consuners woul d have to conpare applicant’s mark to
its nanme to be able to verbalize the mark. Thus, even
consuners who conclude registrant’s "AF" mark stands for
Absolute Filtration mght readily conclude that applicant’s

"AF SERIES" mark is a variation of registrant’s mark.
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The final argunment we consider is applicant’s
contention that purchasers of the involved goods, which by
their respective identifications only have industri al
applications, are sophisticated and woul d not be confused.
Suffice it to say that even sophisticated purchasers are
not i mmune from confusion as to the origin of goods. See

Wei ss Associates Inc. v. HRL Associates Inc., 902 F.2d

1546, 14 USPQ2d 1840 (Fed. G r. 1990).
Deci sion: The refusal of registration under Section

2(d) is affirmed.

R F. G ssel

B. A Chapman

G F. Rogers
Adm ni strati ve Trademar k

Judges, Trademark Tri al
and Appeal Board
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